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STATEMENT OF THE CASE
Nature Of The Case
Sandra Simmons appeals from the district court's order dismissing her appeal from a
judgment entered by the magistrate court upon a jury verdict finding her guilty of disturbing the
peace. On appeal to this Court, Simmons argues the district court abused its discretion when it
denied her motion for additional time to file her appellate brief. Simmons also argues the jury
lacked sufficient evidence to find her guilty and, thus, the district court abused its discretion
when it dismissed her appeal.

Statement Of The Facts And Course Of The Proceedings
The state charged Simmons with misdemeanor battery and misdemeanor disturbing the
peace. (R., p. 20.) A jury found Simmons not guilty of battery, but did find her guilty of
disturbing the peace. (R., p. 117.) The magistrate court entered judgment and placed Simmons
on supervised probation for two years. (R., pp. 139, 167-172.)
On January 22, 2018, Simmons timely appealed to the district court. (R., pp. 144-147,
157-160.)

The district court entered an order setting a briefing schedule and setting oral

argument. (R., pp. 187-189.) The briefing order required Simmons to file her appellant's brief
on August 28, 2018. (R., pp. 187-189.) On August 22, 2018, Simmons moved for an extension
of time to file her brief. (R., pp. 192-193.) Simmons' counsel claimed that Simmons only
provided information for the appeal on August 21, 2018, and, thus, there was not enough time to
file the appellant's brief within the scheduled time:
COMES NOW the Defendant/Appellant, by and through her attorney,
MANUEL MURDOCH, and moves the Court to allow additional time to file her
Appellant's Brief, which is due August 28, 2018. Said motion is made on the
basis that after receiving the transcript of the appeal, Mr. Murdoch delivered a
1

copy to Defendant/Appellant for her to review so she could identify and discuss
the issues she wanted to raise on appeal. Thereafter, Mr. Murdoch was unable to
get ahold of Defendant/Appellant until the second week in August because her
phone was shut off. Defendant/Appellant made two appointments with Mr.
Murdoch during the week of August 13th, which she did not come to. On August
16, Defendant/Appellant did come to Mr. Murdoch’s office to discuss the case,
but was unprepared to discuss the appeal issues.
Defendant/Appellant then made another appointment for August 21, 2018
where she would be prepared to discuss the issues. At that appointment,
Defendant/Appellant brought in 35 handwritten pages of points that she wants to
raise on appeal. Given the volume of the claims that Defendant/Appellant wants
to raise along with the lateness of them being brought in, Mr. Murdoch does not
have enough time to analize [sic] Defendant/Appellant’s claims and prepare the
brief by August 28, 2018.
Based on the foregoing, Defendant/Appellant requests that the court
extend the time to submit her brief.
(R., pp. 192-193.)
The district court held a hearing on Simmons’ motion for additional time. (R., pp. 197198.) The state objected because Simmons’ motion for additional time did not comply with
Idaho Appellate Rule 34(e). (9/4/18 Tr., p. 4, L. 21 – p. 6, L. 1.) The state also argued that the
appeal was filed in late January and Simmons did not provide any information for the appeal
until late August and, thus, Simmons failed to show good cause under Rule 34(e) for the
additional time. (Id.)
The district court reviewed the posture and history of the case. (9/4/18 Tr., p. 7, L. 2 – p.
9, L. 17.) The district court noted that the appeal was initially filed on January 22, 2018, and
Simmons was aware of the appointment of her new counsel on February 29, 2018. (Id.) The
transcript was lodged on July 3,, 2018, and Simmons was provided a copy of that transcript. (Id.)
Simmons then missed appointments with her attorney, and when she met with her attorney on
August 16, 2018, she was not prepared to discuss the appeal. (Id.) Simmons had another
2

appointment on August 21, 2018, during which she finally brought in notes regarding what she
wanted to raise on appeal.

(Id.) The district court also found that Simmons’ motion for

additional time did not comply with Idaho Appellate Rule 34. (Id.)
However, the district court’s main concern was that Simmons was not diligent in
pursuing her appeal. (Id.) Rule 54 of the Idaho Criminal Rules provides that it is within the
court’s discretion to dismiss an appeal if a party fails to take timely steps in the appellate process.
(Id.)

The district court found that Simmons was not diligent in pursuing her appeal, and

therefore denied the motion for additional time and dismissed Simmons’ appeal. (R., pp. 199200.) Simmons timely appealed. (R., pp. 203-205.)
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ISSUES
Simmons

states the issues

0n appeal

The court may grant

1.

cause.

as:

additional time t0 ﬁle an appellant brief for

warrant good cause that would justify extending time to ﬁle a

brief,

both of which

happened in Ms. Simmons’ case. Did the court abuse its discretion
Ms. Simmons’ Motion for Additional Time to File Appellant’s Brief?

One ground

2.

good

Attorney scheduled and communication breakdowns with a client can

for overturning a conviction

is

in

denying

insufﬁciency 0f evidence.

Witnesses in Ms. Simmons case failed to present evidence to show Ms. Simmons

met

all

the elements of disturbing the peace.

Did

the court abuse

its

discretion in

dismissing Ms. Simmons’ appeal Without hearing her grounds for overturning her
conviction?

(Appellant’s brief, p. 3.)

The

state rephrases the issues as:

Has Simmons

moot because she failed
challenge the actual basis for the district court’s dismissal and has Simmons failed t0 show the
district court abused its discretion when it determined Simmons failed to take timely steps in the
1.

failed to

establish her claim

is

not

appellate process and denied her motion to extend time?

2.

Has Simmons failed t0 show the sufﬁciency 0f the evidence claim was preserved
it was not decided, 0r raised, 0n intermediate appeal to the district court?

for this appeal because

ARGUMENT
I.

The

District Court

Did Not Abuse

Its

When It Denied Simmons’ Motion For

Discretion

Extension

A.

Introduction

Simmons

argues the district court abused

(ﬂ Appellant’s brief, pp.

extension of time.

When

its

district court

acted within the bounds of

and determined

that

Simmons

However, even
fails to

it

4-7.)

its

discretion

if the district court erred in

when

it

appropriate steps in the appellate process. Thus,

Standard

B.

abused

Simmons

is

it

denied her motion for an

incorrect.

The

district court

when

it

The

analyzed the posture 0f the case

failed to take timely steps in the appellate process.

argue that the district court erred

that the district court

when

discretion

denied Simmons’ motion for an extension of time.

acted Within

discretion

its

its

discretion

denying the motion for extension, Simmons

dismissed her case for failing t0 timely take the

Simmons has

failed t0 argue, let alone establish,

When it dismissed her

appeal.

Of Review

On review

of a decision rendered by a

district court in its

intermediate appellate capacity,

the reviewing court “directly review[s] the district court’s decision.”

State V. DeWitt, 145 Idaho

709, 711, 184 P.3d 215, 217 (Ct. App. 2008) (citing Losser V. Bradstreet, 145 Idaho 670, 183

P.3d 758 (2008)).

afﬁrm the

m,

district court’s order.

EQ

(citing

law

t0 the facts the appellate court will

LL&cr, 145 Idaho 670, 183 P.3d 758; Nicholls

V.

102 Idaho 559, 633 P.2d 1137 (1981)).

Whether

E

If the district court properly applied the

to grant

an extension of time to ﬁle a brief

I.C.R. 54(q); I.A.R. 34(6), 46.

is

within the discretion 0f the court.

In evaluating Whether a lower court abused
5

its

discretion, the

appellate court conducts a four-part inquiry,

Which asks “Whether the

trial court: (1)

perceived the issue as one of discretion; (2) acted within the outer boundaries of
(3) acted consistently

and

(4)

reached

its

correctly

discretion;

its

With the legal standards applicable t0 the speciﬁc choices available t0

decision

by the exercise 0f reason.”

P.3d 149, 158 (2018) (citing Lunneborg

429

State V. Herrera, 164 Idaho 261, 270,

MV Fun Life,

V.

it;

163 Idaho 856, 863, 421 P.3d 187, 194

(2018)).

C.

Simmons Has
District

The

Failed

Court Abused

district court

T0 Show Her Claim

Is

Not Moot And Has Failed T0 Show The

Discretion

Its

noted that Simmons’ motion for extension of time did not comply with

Idaho Appellate Rule 34 and found that

Simmons

did not establish good cause for an extension

0f time because she had failed to timely prosecute her appeal.
17.)

On

appeal to this Court,

Simmons concedes

(9/4/18 Tr., p. 7, L. 2

—

p. 9, L.

that the district court “correctly perceived

its

determination was a discretionary one”; however she argues the district court did not act within

the outer

bounds of

its

discretion because

it

failed t0

“further inquire

communication breakdown” between Simmons and her counsel, and Whether
in the control

district court

The

of Ms. Simmons.”

Simmons has

“it

there

was

was a

the fault or

failed t0

show

the

did not act within the outer bounds of its discretion.

district court ﬁrst

9/4/18 Tr., p. 7, L. 2

—

found that the appeal was

p. 9, L. 17.)

court noted that the issues that

jury’s

(Appellant’s brief, p. 6.)

why

The

district court

Simmons wanted

ﬁnding 0f facts and issues

that

initially

ﬁled In January 2018.

noted a timeline of the case.

to raise

(Id.)

(E
The

on appeal focused on challenging the

were Within the discretion 0f the

trial court.

(ﬂ Q)

The

Court also found that Simmons’ motion for extension 0f time did not comply With Idaho

Appellate Rule 34, but

pursuing her appeal.
give

Simmons

(Id.)

The

district court

the lack 0f diligence that

properly exercised

its

Simmons showed

discretion

when

failed t0

show

the district court abused

its

discretion.

is

no evidence

While

Thus,

Simmons

In addition, as the district court ruled,

(E 9/4/18

TL,

p. 7, L.

2 —

decision as calling for the exercise of

its

p. 9, L. 17.)

The

Simmons has

failed t0

therefore her claim

is

its

district court

fails to

of

identiﬁed

its

by an

discretion

exercise of

is

dismissed

no remedy available

Simmons appeal

(E Appellant’s brief, pp.

its

My

[THE COURT]:

1

Has

I

concern

is

the diligence 0f

Ms. Simmons

3-1

7

for her

1.)

in pursuing

don’t see that she’s been diligent based 0n these facts. Rule 54

since been amended/redesignated as I.A.R. 34(d).

t0

discretion

district court ruled:

her appeal, and

its

extension of time to ﬁle

argue that the district court abused

dismissed her appeal for failure to prosecute.

for the

discretion.

denying the extension, there

moot. The

Simmons

decision

Simmons an

the district court abused

if the district court erred in

failure t0 timely prosecute, but

it

show

its

failed t0

brief.

district court correctly

discretion, acted within the boundaries

reason. Therefore, the district court did not err in denying

When

the

Simmons

show good cause

failed t0

and consistently With the applicable legal standards, and reached

Simmons and

was not

Simmons

follow the procedural rules for obtaining a motion for an extension of time to ﬁle a

Even

it

in the record that

ﬁled an afﬁdavit, setting forth the eight requirements of Rule 34(e)1.

her brief.

declined to

primary concern, Simmons motion for additional time also did not comply with

the requirements of Idaho Appellate Rule 34(6). There

extension.

it

in

additional time to ﬁle her appellant’s brief.

Simmons has
district court’s

main concern was

its

The

of the Idaho Criminal Rules that deals with appeals indicates that a party Who fails
t0 timely take any other step in the appellate process gives this Court the

impose sanctions it feels are appropriate. Given the length of time
has elapsed and the lack 0f diligence in Ms. Simmons cooperating with

discretion to
that

[counsel] in being able t0 prepare adequately, the Court

motion and therefore will dismiss

is

going t0 deny the

this appeal.

(9/4/18 Tr., p. 9, Ls. 4-13.)

The

acted Within the bounds 0f

district court

take any other step in the appellate process

action or sanction as the district court

appeal.”

I.C.R. 54(m).

her appeal since

it

is

deems

its

discretion.

not jurisdictional, but

in January

may be

grounds for other

Which may include dismissal 0f the

appropriate,

Simmons had

Here, the district court found that

was ﬁled

“Failure 0f a party t0 timely

not diligently pursued

2018 and she did not provide her attorney with appellate

information under August 21, 2018.

However, 0n appeal

t0 this Court,

Simmons

court’s dismissal 0f her intermediate appeal.

Simmons

fails to

(E Appellant’s brief, pp.

4-10.)

In Section

II,

argues the district court erred in dismissing her intermediate appeal because the jury

did not have sufﬁcient evidence 0n Which to convict her.

However,

challenge the basis for the district

as illustrated below, that issue

court’s dismissal.

The

district court

(E

Appellant’s brief, pp. 7-10.)

was not preserved, nor was

dismissed

Simmons

it

appeal, not

the basis for the district

0n the

Idaho Criminal Rule 54(m) for failing to timely prosecute her appeal. (9/4/18
Thus, Simmons’ appeal
This Court

moot

may

question.

is

no

When it appears that the case involves only a
becomes moot when the issues presented are no longer live

dismiss an appeal

A case

justiciable controversy

practical effect

Tr., p. 9, Ls. 4-13.)

moot.

or the parties lack a legally cognizable interest in the outcome.
presents

merits, but under

upon the outcome.

A case is moot if

it

and a judicial determination will have n0

Long, 153 Idaho 168, 170, 280 P.3d 195, 197

State V.

(Ct.

App. 2012)

Manzanares, 152 Idaho 410, 419, 272 P.3d 382, 391 (2012); Goodson

V.

(citing

Nez Perce

State V.

Cntv. Bd. of

Cnty. Comm'rs, 133 Idaho 851, 853, 993 P.2d 614, 616 (2000); State V. Manley, 142 Idaho 338,

343, 127 P.3d 954, 959 (2005)).

when
effect

basis.

170,

it

Even

if this

Court ﬁnds the

district court

abused

its

discretion

denied Simmons’ motion for additional time, that determination would have n0 practical

on the outcome because Simmons did not challenge the dismissal 0n her appeal 0n

None 0f

280 P.3d

the three exceptions to the mootness doctrine appeal.

at 197.

Simmons’ appeal

is

moot.

Simmons has

E mg,

this

153 Idaho

at

failed to challenge the actual

basis for the district court’s dismissal of her appeal.

II.

Simmons’ Sufﬁciency Of The Evidence Claim Is Not Preserved For Appeal Because
Decided BV The District Court On Intermediate Appeal
A.

argues the jury lacked sufﬁcient evidence to

(E Appellant’s brief, pp.

Simmons

7-10.)

ﬁnd her

guilty of disturbing the

However, 0n intermediate appeal

to the district court

failed t0 timely ﬁle her appellant’s brief and, therefore the sufﬁciency

claim neither raised to nor decided by the
evidence claim

B.

Was Not

Introduction

Simmons
peace.

It

is

Standard

district court.

As

of the evidence

a result, the sufﬁciency 0f the

not properly before this Court.

Of Review

On review

of a decision rendered by a

district court in its

intermediate appellate capacity,

the reviewing court “directly review[s] the district court’s decision.”

DeWitt, 145 Idaho

at

71

1,

184 P.3d

at

217

(citation omitted).

appellate court will

afﬁrm the

If the district court properly applied the

The Sufﬁciency Of The Evidence Claim
BV The District Court

C.

On

EQ

district court’s order.

appeal t0 this Court,

Simmons

Is

element of maliciousness beyond a reasonable doubt.

t0 the facts the

(citations omitted).

Not Preserved Because

argues there

law

It

Was Never Decided

was insufﬁcient evidence

t0 establish the

(Appellant’s brief, pp. 8-10.).

However,

the district court never decided the sufﬁciency of the evidence claim because the district court

dismissed the case on intermediate appeal under Idaho Criminal Rule 54(m) for failure to timely
prosecute.

(E 9/4/18

Thus the

Tr., p. 7, L.

district court

2—

p. 9, L. 17.)

never ruled 0n the sufﬁciency of the evidence claim.

appellate court reviews a decision rendered

by a

at

71

1,

184 P.3d

district court erred in

(E 9/4/18

at

217

(citation omitted).

2 —

p. 9, L. 17.)

However, the

district court’s decision

the sufﬁciency of the evidence claim, so this Court cannot review that claim.

claim.

was

“‘It is

Simmons

been

raised).

did not address

(m

id.)

0n intermediate

failed t0 timely ﬁle her brief alleging the sufﬁciency

of the evidence

well settled that an issue

raised before the magistrate

the intermediate appeal.’”

was never

it

actually raised

Further, the sufﬁciency of the evidence claim

appeal because

De_Witt, 145

Here, review would be limited to whether the

dismissing Simmons’ appeal 0r failing to prosecute (had

Tr., p. 7, L.

an

district court in its intermediate appellate

capacity, the reviewing court “directly review[s] the district court’s decision.”

Idaho

When

Fed.

when

is

not preserved for review by this Court even though

the issue

Home Loan

P.3d 556, 560 (2014) (citing Stonecipher

V.

is

it

not raised later before the district court in

Mortg. Corp.

V.

Butcher, 157 Idaho 577, 581, 338

Stonecipher, 131 Idaho 731, 737, 963 P.2d 1168,

10

1174 (1998)).

Thus, both because the issue was not raised (because

Simmons

failed t0 timely

ﬁle her brief) and because the district court never ruled on the sufﬁciency 0f the evidence claim,
that claim is not properly before this Court.

Even

if this

Court reversed the

district court’s dismissal, the

proper remedy would be for

a remand t0 the district court so the district court could rule on the sufﬁciency 0f the evidence

claim.

However,

as noted above,

Simmons has not challenged

court’s decision t0 dismiss her appeal

and the

the actual basis of the district

order should be afﬁrmed.

district court’s

CONCLUSION
The

state respectfully requests this

Court afﬁrm the judgment of the

district court.

DATED this 20th day of August, 2019.

/s/

Ted

TED

S.

S.

Tollefson

TOLLEFSON

Deputy Attorney General
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HEREBY CERTIFY that I have this 20th day of August, 2019, served a true and correct
OF RESPONDENT t0 the attorney listed below by means of iCourt

copy of the foregoing BRIEF
File and Serve:

NATHAN D. RIVERA
PARMENTER RIVERA LLP
nrivlaw@gmail.com

/s/

Ted

TED

S.

S.

Tollefson

TOLLEFSON

Deputy Attorney General
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